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STATEMENT 

In 1912, the Grand Trunk Pacific Railway Com- 
pany sent out specifications and invited bids for the 
construction of a proposed terminal at Prince Ru- 
pert. British Columbia. The site selected was a 
ideep bay. ringed with hills, the harbor of a town 
(Prince Rupert), which the Railway intended de- 
Veloping as its terminus although its line was not 
jyet built. The program proposed included a large 
dock system, power house, machine shop, boiler and 
Dlacksiith shop combined, cold storage shed, a large 
ship shed of peculiar design, and a dry dock in thee 
sections floating ou pontoons. 
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“Referring to your conversation with ouk 1 


Mr. Overmire and the writer relative to vor 
contract covering erection feature for the Grane 
Trunk Pacific Buildings at Prince Ruper 
B.C. it is understood that we used vour figure 
in connection with our proposal on this work. 
and consequently vou will receive the order for 
doing this erection.” 

“As to the deliveries, wish to advise that) 
our schedule contemplates commencing shi | 
ment from the plant in June and complete abor 
the middle of September, but we undoubted 
will have to figure about four to four and of 
half months from the time material leaves 
plant until it reaches Prince Rupert.” 

“Our formal contract with you for the ere 
tion will be drawn up as soon as conditio 
permit.” 


(Defendant’s Exhibit 2—Poole-Dean to Com! 
pany, November 7, 1915.) 


“Tt is our understanding we are to eredt,| 
rivet and paint two coats on main buildings for 
$18.00 per ton of 2000 pounds; on wings of diy 
dock we are to erect, rivet and caulk for $18.00 
per ton of 2000 pounds, all material to be dehy 
ered to us on dock at building site.” 


(Defendant’s Exhibit 3 
Dean, November 11, 1915.) 


Company to Poole 


~ 
I 
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“Your understanding is, in accordance with 
ours that: vou are to haul, erect and rivet the 
steel for the buildings, for Eighteen Dollars 
($18.00) per net ton of 2000 pounds, which in- 
cludes your furnishing and applying two coats 
of paint, as per specifications; also that vou are 
to haul, erect, rivet and caulk the steel work for 
the wings of the dry dock, for Eighteen Dollars 
($18.00) per net ton of 2000 pounds.” 

“All steel work to delivered to vou on dock at 
Prince Rupert, B. Cc.” 


All of these letters were written and received 
before Poole-Dean began to make any arrange- 
ments to do any work. 

It will be seen that these letters constitute: first, 
a proposal by Poole-Dean, dated November 16, 1912; 
second, a statement by the Company that Poole- 
Dean would receive the order, dated March 24, 1915 ; 
third, a recapitulation by Poole-Dean of the terms 
m their contract, dated November 7, 1913; and 
fourth, a confirmation by the Company, dated No- 
vember 11, 1913, of Poole-Dean’s recapitulation. 
There is no dispute as to the accuracy of these let- 
ters, nor as to their contents. 

About the 18th or 19th of November, 1913, Poole, 
who had in the meantime received the detail sheets 
governing the erection work, in company with Dean, 
took them up to Mr. Overmire’s office and com- 
plained that they showed more fabricating and 
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assembling work to be done in the field than he had 
anticipated. The following day Dean, then associ- 
ated with Poole in the inanagement of Poole-Dean, 
left for Prince Rupert and work was begun by 
Poole-Dean at the site upon Dean’s arrival there. 
Besides the complaints from Poole-Dean con- 
cerning the degree to which the steel had been fabri- 
cated before shipment, complaints were made to the 
Company from time to time of difficulties and delays 
experienced owing to the congested condition of the 
site and the consequent lack of storage space for 
the steel. During September and October, 1914, 
Poole-Dean, claiming that the erecting work had 
reached a point where it could not continue until 
certain pontoons for the floating dry dock should 
be delivered, shut down operations and shipped 
away a number of workmen who had to be brought 
back or replaced when the work was resumed in 
November, 1914. Subsequently certain changes in 
the work were ordered by the Railway's engineer, 
which necessitated the doing of extra work by Poole- 
Dean during April, May, June, and July, 1915. It is 
undisputed that Poole-Dean from time to time billed 
the Railway directly for the cost of this extra work, 
and that these bills were approved by the Railway 
and the amount thereof either paid to or credited 
upon certain indebtedness owed by Poole-Dean to 
the Railway. 
Claims were presented to the Company by Poole- 
Dean purporting to cover the cost of the fabricating 
and assembling which Poole-Dean asserted should 


a 2 


if 


have been done in the shop, and other claims for 
expenses alleged to have been incurred by Poole- 
Dean owing to the lack of storage space and the 
shut-down in 1914. Refusal by the Company to 
entertain these clainis resulted in the present action, 
in which Poole-Dean included a claim for the extra 
work already credited by the Railway. 


The facts out of which arises the disagreement 
between the parties are largely undisputed. There 
is, aS has been stated, no question as to what work 
Poole-Dean's contract with the Company called for 
their doing. The work was completed satisfac- 
torily; the steel was delivered by the Company ac- 
cording to agreement. It is admitted that the con- 
gested condition of the building site was due solely 
to the simultaneous carrying on by the Railway of 
other construction work in addition to that on which 
Poole-Dean was engaged; the delay in furnishing 
the pontoons is also admitted to have been solely 
the fault of the Railway, which was building them, 
as, under its own specifications, it was to furnish 
them itself; and it is not denied that Poole-Dean 
received credit from the Railway for the extra work. 
The underlying grounds of the dispute, when re- 
duced to their lowest terms, involve, therefore, the 
following questions: 


1. Was any agreement made by Mir. Overmire 
for the Company, not contained in the letters consti- 
futing the written contract between Poole-Dean and 
the Company, as to the degree to which the steel 
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would be fabricated and assembled for the build-— 
ings other than the dry dock before delivery to 
Poole-Dean; and, if so, what was this agreement _ 
and was it violated by the Company? 


2. Is the Company lable for the Railway's 
failure to deliver pontoons at any time, or for the 
consequent damages and expenses which resulted 
therefrom? 


3. Is the Company liable for the congested con- 
dition of the docks and building site and the conse- 
quent lack of space for storing the steel? 


4. Is the Company Hable for the cost of the 
extra work ordered by the Railway, billed by Poole- 
Dean to the Railway, and credited by the Railway to 
Poole-Dean? 


SPECIFICATIONS OF ERROR 


Assigninents of error are found on pages 36 to 53 
of the transcript. We shall take these up in order. 
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A letter dated November 10, 1915, from Poole- 
Dean to the Company marked Plaintiffs Exhibit 
“T” is found in the transcript on page 75. This 
letter refers to a telephone conversation regarding 
the charge for rehandling the dry dock material and 
explains that the cost of handling and _ sorting 
this material was due to the crowded condition of 
the dock. It further states that in making its 
proposal Poole-Dean estimated cost of handling and 
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sorting at 90 cents a ton, aggregating $2213.10 and 
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Ishowing the additional cost over estimate of 
1$3216.22, billing to the Company $2459.00 of this 
expense and absorbing the remainder, $757.22. The 
lspecific objection made to this evidence was that it 
allowed the plaintiff to base the excess cost upon 
its estimate made prior to the letting of the con- 
tract. It is also open to the objection that it ap- 
fpears from this letter that the handling and sort- 
ing of the material was a part of the duty of Poole- 
Dean, as is shown by the contract in writing, and 
therefore it tends to contradict the written contract. 


Js 


The second error is predicated upon the intro- 
duction in evidence of Plaintiffs Exhibit °L,” a 
letter from the Company to Poole-Dean dated De- 
@eemper ~, 1913. This letter was written by C. W. 
Steele as contracting agent. The substance of the 
| letter was to authorize Poole-Dean to receive mate- 
} Vial and states that extra charges on this account 
should be arranged between Poole-Dean and Over- 
{ mire. This material was not material for the dry 
docks. Furthermore, the letter relates only to the 

receipt of material from the ship’s tackles, not to 
| handling and sorting. There was no claim in the 
complaint for any damages on this account, and 
therefore this letter did not concern any of the 
issues. 
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The third specification of error relates to TL 
question propounded to C. O. Dean (transcrip 
page 114). This question was directed to the est 
nate made by Poole-Dean of the cost of handlin 
the steel, assuming that there was sufficient spa¢ 
on the dock. The objection was that the questio 
was not material, as it could make no differen¢ 
what such estimate was. The answer of the witnes 
was that the estimate was 90 cents a ton providin 
he had pletity of space. 


ee 


The next assignment of error is directed to th 
question propounded to the witness Charles O. Dear 
also directed to this estimate, and the witness an 
swered that 90 cents was a reasonable price ain 
that there was a profit in it at 90 cents a ton pré 
vided they had space; that it cost about $1.38 extr 
per ton to move the steel because of the congestet 
condition of the vards, and that is how he computet 
the amount at $2459.00. This evidence is clearly in 
conflict with the contract and it was also based 
upon the estimate of the cost made by Poole-Dean 
at the time it submitted its bid. 
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The plaintiff had offered in evidence certain let 
ters written by Overmire to Stratton, Exhibits °S,” 
oT MU SNE. OW? send “NN” (trausentp i. a 


il 


298 to 319), and was asked by the counsel for plain- 
tiff how he explained the inconsistent terms in 
these letters. This question was objected to upon 
the ground that the letters and everything which 
the witness had said concerning the same contained 
merely representations made by the Railway engi- 
neers but no agreement or promise in regard to 
the site, and that the question would lead the jury 
to believe that there was an agreement. In over- 
ruling the objection the court stated that the jury 
should be the judges as to what eonstituted the 
agreement and would hare to take into considera- 
tion the correspondence betiween the parties in re- 
gard to the matter and what was said and dore 
between the partics. While this question was objec- 
tionable inasmuch as it indicates that there was 
some agreement in regard to the site made between 
the parties to the controversy, which was not the 
fact, the chief error is that the court in passing 
on the matter ruled that this correspondence, not 
between the parties but between Overmire and his 
own Company, and dated long after the contract was 
made, was competent and should be taken into con- 
sideration to determine what constituted the agree- 
ment, and that what was said and done between the 
parties as well as the writings should be taken into 
consideration by the jury, and that the jury were to 
be judges of what constituted the agreement, thus 
submitting this question of law to the determina- 
tion of the jury and submitting moreover, in order 
to determine what a contract was, matters which 
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occurred between the parties long after the contract 
was made and while the contract was being per- 
formed. 

Wi. 

The sixth assignment of error is the refusal of 
the court to instruct the jury to return a verdict 
for the defendant. The contention of the Company 
is that the contract is contained in the several let- 
ters beginning November 16, 1912, and ending with 
letter of November 11, 1913. That the evidence on 
the part of the plaintiff showed no breach on the 
part of the defendant in this contract and there- 


fore a verdict for the defendant should have been 
directed. 


VIT. 

Assignment VII is directed to the error of the 
court in refusing to charge the jury to return a 
verdict for the defendant upon the first cause of 
action. This is based upon the same contention 
made in regard to assignment of error VI, supra, 
and it is unnecessary to repeat the same. 


WILL, 


Assignment of error VIIT is directed to the 
refusal of the court to instruct the jury to return 
a verdict for the defendant wpon the second cause 
of action. The second cause of action was for al- 
leged failure on the part of the Company to furnish 
space for sorting and handling the steel for the dry 
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dock wings. The contract clearly specifies whose 
duty it should be to handle the steel, and nowhere 
in the contract is anything said in regard to space 
being furnished by the defendant. The parties 
clearly understood that the steel should be deliv- 
ered on the dock. The defendant, therefore, is en- 
titled to a directed charge upon this cause of action. 


LX. 


The third alleged breach of contract and cause 
of action is really the same as the second alleged 
breach and cause of action containing only another 
element of damage for the same alleged breach. The 
failure to direct a verdict upon this therefore is 
open to the same criticism as assignment numbered 
WATT. 


x. 


Assignuinent X is based upon the refusal of the 
court to direct a verdict for defendant upon the 
fourth alleged breach of contract. The breach in 
this case is claimed to be due to delays in furnish- 
ing the pontoons, an obligation resting not upon the 
defendant but upon the Railway. There was no 
evidence showing any obligation upon the defend- 
ant to furnish the pontoons. Indeed the plaintiff 
shows that he understood from the specifications 
themselves that the pontoons were to be furnished 
by the Railway. The contract does not provide that 
the defendants should furnish pontoons. We there- 
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fore submit that upon this cause of action the de- 
fendant was entitled to a directed verdict. 
el. 
Assignment XT is directed to the refusal of the 
court to give the following instruction (transcript, 
pages 41-42) : } 
“This controversy grows out of an agree- 
ment between defendant and the Grand Trunk 
Pacific Railway in which defendant agreed to 
furnish all structural steel for the erection of 
certain buildings for said Railway at Prince 
Rupert, British Columbia, and to erect said 
steel all according to certain plans and specifi- 
cations in writing. These plans and specifica- 
tions thereby became a part of the defendant’s 
contract. The defendant reserved the right to . 
sublet the erection of the steel and did sublet 
this part of its contract to the plaintiff. There- 
by the contract between the plaintiff and de- 
fendant became in all respects subject to the 
plans and specifications according to which the 
original contract between the defendant and the 
Railway Company was awarded, and the plain- 
tiff is conclusively presumed to know and is 
bound by everything contained in the plans and 
specifications which relate to the erection of the 
ueiell, 


A part of this charge was given by the court 
(transcript, pages 360-361), but in its charge the 
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court stated that the defendant was to “fabricate 
the steel on the ground as it came from the mill” 
and to erect the steel into the buildings. Under the 
contract the defendant was not to fabricate the 
| steel on the ground as it came from the mill. It was 
to fabricate the steel and to erect the same into the 
buildings. 


Se 


The twelfth assignment of error is directed to 
the refusal to give the charge found on pages 42 to 
44 of the transcript, as follows: 


“There are four distinct causes of action 
joined by plaintiff in this case (although five 
are stated in the complaint), growimg out of 
four alleged breaches of contract on the part of 
defendant. First (numbered I in the com- 
plaint) plaintiff alleges that defendant agreed 
to deliver the steel completely fabricated, but 
failed to do so, and later agreed to have plain- 
tiff charge defendant for the necessary fabrica- 
tion, but failed to pay such charge. This al- 
leged breach of the contract set forth in the 
first cause of action does relate to the steel de- 
livered for the dry dock. It is admitted that 
the steel for the dry dock was fabricated ac- 
cording to the contract. This first cause of 
action, therefore, in which plaintiff claims dam- 
ages in the sum of $3330.69 is limited to the fab- 
vication of the steel for the foundry, cold 
storage, blacksmith, boiler and machine shop 
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building and the ship shed. The second alleged 
breach of contract is set forth in the complaint 
in the two causes of action numbered therein 
TT and IIT. These two causes of action should 
be considered together, as they are claims for 
damages for alleged delays on the part of the 
defendant in furnishing pontoons for the dry 
dock upon which the steel was to be erected. 
For these alleged delays plaintiff claims dam- 
ages in the sum of $2123.64 as the rental value 
of its plant for the period extending from Sep- 
tember 1, 1914, to November 4, 1914, and also 
claims damages in the sum of $918.00 for 
moneys which it claims it was compelled to 
expend in paying transportation for employees 
to and from Vancouver, B. C. There is no 
claim that the steel for all the buildings, except 
the dry dock, was not furnished in time. The 
next alleged breach of the contract contained 
in the cause of action numbered IV in the com- 
plaint is that the defendant agreed to furnish 
storage space for the steel for the dry dock, 
but failed to do so. This cause of action, there- 
fore, is limited to the steel for the dry dock and 
it is admitted that the plaintiff has no com- 
plaint for lack of space furnished for the steel 
for all other buildings. The cause of action 
numbered V in the complaint is based not upon 
the original contract but upon the new con- 
tract not covered by the original contract at 
all. In this the plaintiff claims that the de- 
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fendant ordered some work done, which the 
plaintiff did; that this work amounted to the 
sum of $400.70 and that the defendant has re- 
fused to pay for the same.” 


We submit that this charge states clearly what 
were the issues between the parties. A part of this 
charge was given in its own language to the court 
but nowhere does the court point out in its charge 
that the plaintiff had no complaint of lack of space 
for the steel for any building except the dry dock, 
and nowhere does the court define the issues to the 
tla”. 


itl. 


The thirteenth assignment of error relates to the 
refusal to give the following charge (transcript, 
pages 44-45): 


“There is no question between the parties 
that the pontoons upon which the dry dock 
were to be erected should be furnished by 
the Grand Trunk Pacific Railway and not 
by the defendant, and the defendant owed 
to the plaintiff no duty to furnish such pon- 
toons at any particular time, but only when 
the same were furnished to it, the defend- 
aut, by the Grand Trunk Pacific Railway. The 
evidence shows, without contradiction, that any 
delay in furnishing the pontoons was not due 
to the defendant but to the Grand Trunk Pacific 
Railway Company. I therefore charge vou that 
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the plaintiff cannot recover for the alleged de- 
lays in furnishing the pontoons and your yer- 
dict wpon the second and third causes of action 
must, theretore, be for the defendant.” 


This charge clearly defines one of the issues pre- 
sented by the pleadings and we contended that it 
was the duty of the court to construe and tell the 
jurv what was the contract, and also that it was the 
duty of the court to direct the jury that inasmuch 
as the pontoons were not to be furnished by the 
defendant the plaintiff could not recover anything 
on account of the failure of the defendant to fur- 
nish the same. 


XIV. 


The fourteenth assignment of error is directed 
to the refusal of the court to give the following in- 
struction (transcript, page 45) : 


“In vegard to the fabrication of the steel 
for the buildings other than the dry dock, I 
charge you that the parties did agree that the 
steel for these buildings should be fabricated 
by the defendant at the shops; that is to say, 
should be assembled and riveted together at 
the shops to the same extent to which similar 
steel for similar work when transported by 
ship is ordinarily or usually fabricated; that 
is to say, usually assembled and riveted. This 
is a question of fact to be determined by you 
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upon the evidence submitted. The burden of 
proof upon this question is upon the plaintiff.” 


Phe contract being in writing it was necessary for 
| 


to charge the jury in regard to what was meant by 


he court to charge the jury what was the contract, 
mit the court having ruled that the contract was not 
ull in writing it then became the duty of the conrt 
ke terms fabrication at the shops, or, in order to 
wing the matter within the terms of the contract, 
ito direct the jury what was meant by structural 
steel or steel for the buildings and dry dock. 


xy. 


Assigninent of error XV is directed to the charge 
requested and refused found on page 46 of the tran- 
script, as follows: 


“A letter from the plaintiff to the defendant 
dated November 7, 1913, and the answer to the 
same dated November 11, 1913, both of which 
are in evidence, define the extent to which the 
steel should be fabricated, assembled and riv- 
ered. = charge you, therefore, that it was the 
duty of the defendant to fabricate, assemble 
and rivet steel to the same extent to which sum- 
ilar steel for use in similar buildings is usually 
fabricated, assembled and riveted when the 
same is to be transported by ship for export. 
Whether the steel was so fabricated, assembled 
and riveted is a question of fact which vou will 

determine from the evidence. You will under- 
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stand, however, that there is no question @ 
tween the parties that the steel for the dr 
dock was fabricated, assembled and riveted 1 
all respects as required by the contract betwe 
the parties.” 


We submit that this charge should have beet 
given not ouly because of the fact the contract was 
in writing but also because there was no claim that 
the steel for the drv dock was not fabricated, as 
sembled and riveted in all respects as agreed. 


RVI. 
Assigninent XVI is based upon the refusal of the 


court to give the jury the following tmistruction 
(transcript, pages 46-47) : 


“The contract between the parties provides 
that the steel shall be delivered on the dock 
It does not provide that any space should be 
furnished by the defendant for storing, assort 
ing, or handling the steel. The plaintiff was 
under the contract to receive steel on the dock 
and to do all things necessary after it was re 
ceived to erect the building according to the 
plans and specifications. This included the 
handling and assorting of the steel wherever 
necessary. I charge von, therefore, that there 
was no obligation on the part of the defendant 
to furnish space for this purpose and that vou 
will, therefore, find a verdict for the defendant 
upon the fourth cause of action.” 
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There was no question that the steel under the 
| contract was to be delivered on the dock. There was 
no question that the contract provided that Poole- 
mean should haul, erect and rivet the steel. It 
therefore was the duty of the court to charge the 
jury in regard to the obligation of the plaintiff in 
this particular and to have directed a verdict for 
the defendant as requested. 
XVIT. 

Pe -onment of error NYIL is directed to the 
refusal of the court to give the following charge 
(transcript, pages 47-48) : 

“The fourth cause of action, as [ have stated, 

grows out of a new and independent contract. 
It is admitted that the plaintiff did the work 
and that the value of this work was $400.70. 
It is contended on the part of the defendant 
that the orders to do this work were issued by 
the Grand Trunk Pacific Railway and were 
merely transmitted by the defendant to the 
plaintiff. If you find from the evidence that 
this work was ordered by the Grand Trunk 
Pacific Railway and the orders merely trans- 
mitted to the plaintiff by the defendant, then 
the defendant will not be liable to plaintiff for 
the value of this work. This is a question of 
fact to be determined by you from the evidence 
and the burden of proving that the work was 
performed for the defendant is upon the plain- 
Cig 


29 


mt oma 


The Company thinks that there is no question im 
regard to this matter. The extra work was not 
covered by any contract between the plaintiff and 
the defendant. The work was outside of the Com- 
pany's contract with the Railway Company. Loole- 
Dean Company had assumed to do all the. work of 
erecting and it had been understood that this part 
of the work the Company should sublet. Therefore 
in so far as this extra work is concerned Poole- 
Dean Company did this work not for the Company 
but for the Reale 


AWiHir, 


Assigninent of error XVIII is directed to the 
refusal to give the charge found on pages 48 and 49 
of the transcript, as follows: 


“In regard to the extra work for which the 
plaintiff claims $400.70, the defendant alleges 
in its ansyer that plaintiff presented a claim 
for this work in said sum to the Grand Trunk 
Pacific Railway Company, that the claim was 
allowed by the Grand Trunk Pacific Railway 
Company and that the defendant was indebted 
to the Grand Trunk Pacific Railway Company 
in a sum exceeding $400.70 and the amount of 
this bill was allowed to the plaintiff as a credit 
upon its indebtedness to the Grand Trunk Pa- 
cific Railway Company. If you find from the 
evidence that the plaintiff did present a claim 
for this sum to the Grand Trunk Pacific Rail- 


way Company and this claim was allowed, that 
at the time that it was allowed the plaintiff 
was indebted to the Grand Trunk Pacifie Rail- 
way Company in a sum exceeding $400.70 and 
that this sum was allowed to the plaintiff as a 
credit upon such indebtedness, then I charge 
you that the plaintiff has received compensa- 
tion for this extra work in this sum and that it 
cannot recover from the defendant.” 


. What we have said in regard to assignment XVII 
applies with equal force to assignment XVIII. In 
addition to this there was no controversy really 
that the plaintiff did present a claim for this sum 
to the Railway Company; that the claim was al- 
lowed; that at the time it was allowed the plaintiff 
was indebted to the Railway Company in a sum 
exceeding the amount of this claim and that the 
amount of this claim was allowed as a credit upon 
such indebtedness. 


xis 


Assignnnent of error NIX is cirected to the 
refusal to charge (transeript, pages 49 and 50), 
which requested charge is as follows: 


“You are instructed that it was the duty of 
the Railway, and not of defendant, to furnish 
pontoons for the dry dock wings, and that plain- 
tiff was not bound to begin erection work on 
said wings until three pontoons had been fur- 
nished plaintiff by the Railway. You are also 
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instructed that plaintiff was bound to do all its 
work upon said wings under the direct super- 
vision of the Railway and was bound to carry 
out the instructions of the Railway concerning 
such work. Defendant had no right to give in- 
structions or to exercise supervision over such 
work except as and when acting on behalf of 
the Railway. Therefore, if you find that plain- 
tiff was delaved in erecting said wings by lack 
of sufficient pontoons, or if you find that plaim- 
tiff was instructed to begim erecting said wings 
before three pontoons had been furnished to 
plaintiff, in either case your finding will not 
show any breach of legal duty on the part of 
defendant, and your verdict upon the second 
alleged breach of contract and cause of action 
must be for defendant.” 


The court did instruct the jury (transcript, pages 
360-361) that plans and_= specifications were to 
control the operation of the work of Poole-Dean 
as well as the work of the Company. The specifica- 
tions were in evidence and in writing and it was 
therefore the duty of the court to instruct the jury 
in regard to that part of these specifications which 
were binding upon Poole-Dean. There is no contro- 
versy that the obligation was upon the Railway to 
furnish the pontoons and that the delay was caused 
by this failure on the part of the Railway. There- 
fore it would seem that the instruction requested 
should have been given. 


' 
‘ 
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The twentieth assignment of error is in the 
j charge of the court found on pages 50 to 52 of the 
transcript, which is as follows: 


“Now, to these three causes of action, the 
second, third, and fourth, the defendant iiter- 
poses a defense to this effect: That ‘said spect- 
fications provided, and said contract between 
plaintiff and defendant was made with the ex- 
press understanding, that the construction oper- 
ations on said main buildings and wing of 
dvy dock should at all times be under the full 
control and management of the Grand Trunk 
Pacific Railway and its officers and agents.’ 
And it is further alleged that, ‘It was mutu- 
ally understood and agreed by and between 
plaintiff and defendant at the times said con- 
tract between plaintiff and defendant was en- 
tered into, and said contract between plaitiff 
and defendant was made with the express un- 
derstanding. that the pontoons for the wing 
of the dry dock should be furnished and pro- 
vided by Grand Trunk Pacific Railway and not 
by defendant, and said pontoons are the pon- 
toons mentioned in plaintiff's said amended 
complaint; and it was mutually understood and 
agreed by and between plaintiff and defendant 
at the time said contract between plaintiff and 
defendant was entered into, and said contract 
between plaintiff and defendant was made with 
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the express understanding, that space Tf6 
storing, assorting, and handling said steel @1 
the dock of Grand Trunk Pacific Railway 
Prince Rupert, British Columbia, should be fur 
pished and provided by Grand Trunk Pacifig 
Ratiwayv, and not by defendant.” , 

“So the defense, then, to these three causé 
of action is based upon the alleged fact thai 
the plaintiff, and that it was so understood Dy 
and between the plaintiff and defendant, shoult 
look to the Grand Trunk Pacific Railway Com: 
pany for these rights and privileges, and tha 
it was not to look to the defendant company 
that is to say, that the plaintiff was to look to 
the Grand Trunk Pacific Railway Company for 
the furnishing of this space that is complained 
about, and for the time of the beginning of the 
work, and for the other things that are alleged 
in these three causes of action, and not to th 
defendant company. This, of course, is based 
upon the fact that the Grand Trunk Pacifie 
Railway Company was making these improve- 
ments, and that the contract of the defendant 
company was made with the Grand Trunk Pa- 
cific Railway Company to furnish the materials 
and to erect the steel in the buildings. And I 
might say this, in this relation, however: That 
if it had been the defendant company who was 
erecting this steel into the buildings, it might 
be inquired whether or not it was not the duty 
of the Grand Trunk Pacific Railway Company 
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to furnish adequate space for handling the 
steel. If that was the case, then the mquiry 
may be extended—a sub-contract having been 
let to the plaintiff company to erect this steel 
and put it into the buildings, whether or not the 
defendant company did not assume the obliga- 
tion that would have rested upon the Grand 
Trunk Pacific Railway Company in the first 
instance of providing adequate space for the 
carrying on of the work in riveting this steel 
and in putting it into the buildings. I submit 
that, gentlemen of the Jury, for vom considera- 
tion, along with the alleged contract and the 
denials thereof, for determination as to whose 
duty it was to furnish space—whether or not 
that was a duty devolving upon the defendant 
company, or whether or not the plaintiff was 
to look to the Railway Company alone for fur- 
nishing that space, and not to the defendant.” 


This charge recites the allegations of the answer 
and then the court charges the jury that it is for 
its consideration to determine whose duty it was 
to furnish the space and whether or not it was not 
the duty of the defendant to furnish the pontoons 
or whether or not the defendant did not assume 
the obligation which would have rested upon the 
Railway Company in the first instance. 
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This action is based upon a contract or contracts 
and therefore it will be necessary to first ascertain 
what was the contract or contracts. 


GONTRACT. 


The contract was made between Otho Poole, 
representative of the plaintiff, and C. C. Overmire, 
representative of the defendant. It appears from 
the testimony of Poole (transcript, page 57) that 
the matter was first taken up between himself and 
Overniife mesepréember, 1912 that, Overmmre called 
him up to the office and told him that this job was 
coning up up North and that they would have to go 
to Seattle to yet plans to figure the job. and that 
after they got to Seattle they found there were no 
plans there and thev went ou to Prince Rupert to- 
gether and got the planus there, went over the thing 
and discussed the whole matter, shipping site, etc., 
while they were there (transcript, page 57). He 
further testified that at Prince Rupert they saw 
Mr. Pillsbury, representative of Mr. Donnelly, engi- 
neer in charge of the work, and that Overmire asked 
Pillsbury about space for handlimg material and 
Pillsbury assured him that he would have all the 
space that he needed. This testimony is confirmed 
by Overmire (transcript, pages 267 to 271). From 
this evidence it appears that the Grand Trunk 
Pacific Railway prepared plans and specifications 
and advertised for bids for certain work to be done 
at Prince Rupert meluding all the work the sub- 
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ject-matter of this contract, except that portion 
embraced under Cause of Action No. V (extra 
work). The Company, intending to bid upon this’ 
work, wrote to Overmire, its agent in Portland, to 
get in communication with some contractors and 
ascertain at what price he could procure the erec- 
tion of the steel for the buildings at Prince Rupert, 
mentioned in the: complaint. Overmire turned to 
Poole and they together went to Prince Rupert and 
remained together until after they returned to 
Seattle, and during this time Poole-Dean made 
verbally an offer to Overmire to do this work, which 
offer is the subject-matter of the contract afterward 
entered into between the parties. This offer was 
made before the Company made any bid or proposal 
to the Railway and the offer bid by Poole-Dean to 
Overmire was made a part of the bid of the Com- 
pany, or included in the Company's bid to the 
mlway Company. 7c parties, therefore, may 
be said to be joint contractors to the Pail- 
way, the one to fabricate and furnish the steel 
and the other to erect the stecl when delivercd upon 
the ground. It was some time, of course, after this 
when the contract was awarded to the Company, 
exactly when it was awarded is not shown by the 
record. Meanwhile, however, Poole-Dean wrote to 
the Company a proposal in writing dated November 
nGy 1912, which proposal is Plaintiff's Exhibit ‘w\.” 
found on transcript pages 55 and 56, and is as 
follows: 
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“Portland, Oregon, November Sixteenth, 1912: 
U.S. Steel Products Co., 
Selling Biuilding, 
Portland, Ore. 
Gentlemen : 

We propose to furnish all necessary labor 
and equipment to erect, rivet and paimt the 
structural steel to be used’ in buildings and 
smoke stack for the Grand Trunk Pacific Rail- 
way at Prince Rupert, B. C., for the sum of 
EIGHTEEN ($18.00) DOLLARS per ton of 
2000 pounds. Material to be delivered on docks 
at building sites. 

Your very truly, 
Poole-Dean Company, 
OP/AWEH Per Otho Poole.” 


Poole testifies (transcript, page 56) that this 
proposal was accepted verbally; that Overmire told 
him ‘if we get the job you will get it” and that he 
kept in touch with Overmire right along after that, 
and some time afterward Overmire said to him: 
“Well, we have got that job up North.” It does 
appear that an acceptance of this proposal was 
made by the Company in its letter, Plaintiff's Ex- 
hibit "G” (transcript, pages 68-69), but in view of 
what occurred m 1915 and prior to the time that 
anything was done under the contract it is unim- 
portant whether this proposition of November 16, 
1912. was or was not formally accepted. It appears 
from the evidence of Dean (transcript, page 115) 
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that he left Portland about the 19th or 20th of 
November, 1913; that he obtained his employees in 
Vancouver on his way up (transcript, page 115) ; 
that the shop detail plans were sent to their office 
in Portland by the Company before he left Port- 
land (transcript, page 109). It is shown by De- 
fendant’s Exhibit 2, a letter which Poole-Dean wrote 
and sent to the Company, that before anything was 
done in pursuance of this contract Poole-Dean wrote 
a letter (transcript, page 92) as follows: 
“Portland, Oregon, November 7th, 1915. 

ie assuceRroducts Co., City. 

Gentlemen : 

In looking through our files we find that we 
have misplaced copies of our original proposals 
on the main buildings and wings of the dry dock 
at Prince Rupert. 

It is our understanding we are to erect, rivet 
and paint two coats on main buildings for 
$18.00 per ton of 2000 pounds; on wings of dry 
dock we are to erect, rivet and caulk for $18.00 
per ton of 2000 pounds, all material to be deliv- 
ered to us on dock at building site. 

If the above ts in accordance with your 
understanding we will ask that. you confirm 
same at your earliest convenience in order that 
our records may be complete. Thanking you in 
advance, we are 

Wours very truly, 
Poole-Dean Company, 
OP/AWH Per Otho Poole.” 
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It 18 unconttradicted that on November 11, 19s 
Poole-Dean received from the Company a_ letter 
(transcript, pages 93 and 94) as follows: 

“Portland, Oregon, November 11, 1915, 
Subject: Prince Rupert Buildings. 
Messrs. Poole-Dean Co., 
Portland, Oregon. 
Gentlemen : 

We have your letter of the 7th instant 
which states that vou have misplaced copies 
of your original proposal on the buildings and 
wings of the dry dock on the above subject. 

Your understanding is, in accordance with 
ours, that: vou are to haul, erect and rivet the 
steel for the buildings, for Eighteen Dollars 
($18.00) per net ton of 2000 pounds, which in- 
cludes vour furnishing and applying two coats 
of paint, as per specifications; also that vou are 
to haul, erect, rivet and caulk the steel work 
for the wings of the dry dock, for Eighteen Dol- 
lars ($18.00) per net ton of 2000 pounds. 

All steel work to be delivered to you on dock 
at Prince dmipeit,) bec. 

Very truly yours, 
Bridge and Structural Department, 
C. C. Overmire, 
Contracting Manager. 
sv Frank E. Fey, 
Contracting Agent. 
F-C 
Gio WH. Stration.” 
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These two letters constitute a proposal and an 
acceptance, and soon after these letters were ex- 
changed between the parties Poole-Dean began to 
make arrangements to carry out the contract. These 
two letters constitute the contract between ‘the par- 
ties, the contract upon which every cause of action 
is based except the cause of action for extra work, 
amounting to $400.70. 


Miiresue of law is that when a contract is re- 
duced to writing no parol evidence can be offered 
or received which shall contradict the writing, but 
the law conclusively presumes that the writing con- 
tains the contract. (17 Cve., pages 596 and follow- 
ing.) The rule goes even farther than this statement, 
for it is uniformly heid that where the written in- 
stvument is free from ambiguity and is in itself sus- 
ceptible of a clear and sensible construction, pavol 
evidence is not admissible to explain its meaning or 
to determine the construction of the writing. All 
that is necessary to show in order to exclude paxol 
evidence of tle contract is to show a complete writ- 
ten contract between the parties, a writing of such 
a nature as to show that it was intended to evidence 
the agreement between the parties with reference to 
the subject-matter. It is not necessary that the 
writing should be in one paper or in any particular 
form; indeed it is not necessary that the contract 
should be reduced to writing before it is partly per- 
formed, for if reduced to writing after it has been 
partly performed the parol agreement has been 
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merged in the written one. This ts not simply a rule 
of evidence, if is a rule of late. 


So in Pitcauae ic. Hees, 125 Wed. Wep. 110, Tie 
Circuit Court of Appeals for the third circuit said: 


“According to the modern and better view, 
the rule which prohibits the modification of a 
written contract by parol is a rule not of evi- 
dence but of substantive law.” 


The parol evidence in the case cited was adimit- 
ted without objection, and based upon this evidence 
structions were requested by the defendant. 
These instructions were refused, the trial court 
saying: 


“The contract in suit having been reduced to 
writing in the shape of written propositions by 
the plaintiff and written acceptances by the de- 
fendant, signed by the parties or their repre- 
sentatives respectively, such written contracts 
cannot be contradicted or varied by evidence of 
au oral agreement before or at the time of the 
execution of the contracts.” 


It was claimed that inasmuch as the evidence was 
before the jury without objection it could not be 
withdrawn from their consideration, but the Circuit 
Court of Appeals says, page 114: 


“Notwithstanding its admission it was still 
for the court to declare what as a matter of law 
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was the contract between the parties, whether 
it was to be confined to that which was ex- 
pressed in the writings or could be extended to 
the verbal assurances alleged to have been given 
outside of them.” 


Tt was the duty of the court, therefore, to con- 
‘true these several papers and declare from this 
ronstiuction of these several papers what was the 
rontract between the parties and this the court 
Fould not submit to the jury for its determination. 
ft will be noted from Defendant’s Exhibit 2 that 
he object of this letter was to “confirm the under- 
standing which Poole-Dean had (of the contract 
etween it and the Company) in order that its rec- 
prds might be complete.” In other words, Poole- 
[Dean stated its proposition as it understood it and 
requested the Company to confirm its understand- 
me. The Company on November 11, 1914, by De- 
fendant’s Exhibit 3 (transcript, pp. 93-94) does con- 
firm this, and it was after the receipt of this letter 
land without any objection to it, that Poole-Dean en- 
ytered upon the execution of this contract. In the 
loffer of November 16, 1912 (Plaintiff’s Exhibit “A™), 
|Poole-Dean proposed to furnish all necessary labor 
jand equipment to erect, rivet and paint the struc- 
jtural steel to be used in buildings and smoke stack 
jfor the Grand Trunk Pacific Railway at Prince 
jRupert for $18.00 per ton of 2000 pounds, material 
| to be delivered at the building sites. In their con- 
|firmatory letter of November 7, 1913, Poole-Dean 
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do not say stee/, and instead of the word building 
speak of main buildings and particularly mentione 
dry dock, material to be delivered on dock at built 
ing site, and this is confirmed particularly by th 
Company. The only difference between the accep 
ance and the proposal and confirmation is, that th 
acceptance more particularly defines the work to B 
done, combining the original proposal and confirma 
tory proposal and more particularly states the place 
of delivery. 

Appellant submits that under the law no paro 
evidence could be introduced which would tend 
vary or contradict these writings. The only pare 
evidence which could be introduced would be for th 
purpose of explainme the terms used in the cor 
tract, 
Was proper to define the term buildings unless the 
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or example, it admits that parol evideneg 


term duildings was defined in some other writing 
referred to in the contract. The appellant conten 
that the term buildings is defined in the specifica 
tions, and that the specifications are made a part of 
this contract. 

These writings define the place where the steel 
is to be delivered as the dock at Prince Rupert, 
B.C. The evidence shows that there was only oné 
dock at Prince Ruvert, B. C., and shows that the 
material was delivered on this dock. In this there 
is no controversy. It is possible that the term steel 
for the buildings (the term structural steel is used 
in Exhibit “A,” transcript, page 55) might be sus- 
ceptible of explanation by parol evidence, but this 
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cannot be the case as the steel is all defined in the 
specifications. | 

The four exhibits, “A” (transcript, page 55), 
“G” (transcript, page 68), 2 (transcript, page 92) 
and 3 (transcript, page 93) clearly define what each 
party undertook to do. Under these papers the 
Company agreed to deliver the steel for the build- 
ings on the dock at Prince Rupert, B. C. It did not 
undertake to do anything more. It is contended 
that the steel was to be delivered completely fabri- 
cated; but the contract does not so provide. in the 
absence of any provision in the contract as to the 
degree of fabrication the prestunption will be that 
the term steel or structural stecl should be con- 
strued or taken to mean that the steel should be of 
such dimensions as the plans and specifications pro- 
vide. It is conceded that it was fabricated to this 
extent and to a greater extent, in that many of 
the parts were riveted. The Company also was to 
pay for the work which Poole-Dean agreed to do, 
518.00 per ton of 2000 pounds. 

Turning now to the obligation on the part of 
Poole-Dean in proposal Exhibit “A” . (transcript, 
page 55) Poole-Dean offered to furnish all neces- 
sary labor and equipment to erect, riret and paint 
the structural steel to be used in buildings and 
smoke stack. Exhibit “G” does not state anything 
in regard to this matter. Not content with the situ- 
ation, with what Poole termed a verbal acceptance 
of the proposal of November 16, 1912, Poole wrote 
the letter of November 7, 1913 (transcript, page 
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92). The object of writing this letter is stated in 
the letter itself and his understanding of the con- 
tract which he claimed was then in force is set 
forth in this letter. In this letter he mentions the 
main buildings and wings of the dry dock at Prince 
Rupert. In this letter he states that “we are to 
erect, rivet and paint two coats on main buildings 
* * * on avings of dry dock we are to erect, vii 
and caulk * * * ajl matertal to be delvyered to ws 
on dock at building site.” Therefore Poole-Dean 
contemplated that it should do the riveting. Their 
proposal so states and the letter asking a confirma- 
tion of this proposal again so states. As the mate- 
rial was to be delivered on the dock it is clear that 
from the time of its delivery on the dock whatever 
was required in order to put it in the buildings 
according to the plans and specifications was to be 
done by Poole-Dean, so that taking this proposal 
by its four corners it is plain that if material came 
of the dimensions called for by the plans and speci- 
fications and was duly delivered the Company fully 
complied with its contract. The acceptance makes 
this even more certain. It provides that Poole-Dean 
is to “haul, erect and rivet the steel for the build- 
ings, including furnishing and applying two coats 
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of paint as per specifications,” also to “haul, erect, 
rivet and caulk the stee] work for the wings of the 
dry dock.” There is no ambiguity in regard to what 
there was to be done, and therefore no parol evi- 
dence was proper and the question as to what was 


the contract sued on was a question for the court 


ee 
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and not for the jury. In this connection note that 
in the complaint (paragraph III, page 6, again 
paragraph ITI, page 9, again paragraph ILI, page 
11, again paragraph III, page 15) Poole-Dean al- 
leged but one contract, the contract made, as stated, 
about September, 1912. No modification of this 
contract was alleged. It is this contract which it 1s 
seeking to enforce and this contract, prior to doing 
anything in pursuance thereof, Poole-Dean Com- 
pany imsisted should be reduced to writing and 
signed by the parties, and this was done. 

Therefore the appellant insists that it was error 
on the part of the trial court in refusing to con- 
strue the contract and in refusing to charge the 
jury as to what was the contract between the par- 
ties. This error is inherent in the refusal of the 
court to give the charge or instruction presented 
on page 41 of the transcript numbered XI. It is 
inherent also in the refusal to give the charge found 
on pages 42 to 44 of the transcript and numbered 
XII. It is also inherent in the refusal to give the 
charge requested by the appellant and numbered 
XIII in the assignments of error, transcript, page 
44. It also is mherent in the charge requested by 
the appellant and found on pages 45 and 46 of the 
transcript, assignment of error XV. It applies with 
equal force to the charge requested and refused 
found on pages 46 and 47, assignment of error num- 
bered XVI. It is also involved in the charge re- 
quested and refused found on pages 49 and 50 of 
the transcript, assignment of error numbered XTX. 
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The same error taints the charge given by the court 
found on pages 50 to 52 of the transcript and nuwn- 
bere assignment of error XX. The attention of the 
court was more particularly directed again to this 
matter by the application of the defendant for in- 
structed verdicts, assignments of error VI, VII, 
VIII, [Xiand X. This is particularly true in tegard 
to assignment of error VIIL wherein the court re- 
fused to charge the Jury to return a verdict for the 
defendant upon the second cause of action, and in 
assignment of error numbered LX wherein the court 
refused to instruct the jury to return a verdict for 
the defendant upon the third alleged breach of con- 
tract and cause of action, and also in the refusal 
of the court to charge the jury to return a verdict 
for the defendant upon the fourth alleged breach 
of contract and cause of action, assignment of error 
xX. Cause of action IT alleges a breach on the part 
of the defendant of the contract in failing to fur- 
nish space for assorting and assembling the steel. 
Under the proposal or proposals and acceptance it 
is clear that Poole-Dean was to take the steel on 
the dock and that it was to do everything which was 
necessary from the time the steel was delivered 
upon the dock until the steel was erected in place 
according to the plans and specifications. It ‘was to 
haul, erect and rviret. There is no complaint that 
the steel was not delivered upon the dock and there 
was no obligation contained in the contract that 
the Company was to secure space on the dock for 
assorting and assembling the steel. It is not claimed 
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{that the contract was modified after it was made. 
proposal in writing even by telegram and an 
Yacceptance in writing even by telegram constitute 
}a written contract, and parties are conciusively pre- 
sumed when once they have reduced their contract 
| to writing to include in the writing all of the con- 


tract. Citation of authority upon this proposition 
proposition is practically elementary and as the 
| Circuit Court of Appeals has said in the case of 
| Pitcairn v. Miss, supra, this is not a rule of evidence 
: 


but a rule of substantive law. Whatever was said 


@iween the parties before or at the time the con- 
Fact was so reduced to writing is conclusively 
_. in the written contract. Whatever was said 

Detween the parties after the written contract was 
| executed can only be used for the purpose of show- 

ing a modification of the contract, and this is not 
pleaded or claimed. Again, the third cause of action 
is for an alleged breach of the contract in that it is 
Claimed that the defendant should not order the 
Jamtiff to begin work on the job until the piaintiff 
could, when starting, continuously keep at work 
until the completion of the job. There is not one 
| | ingle svllable in the proposal and acceptance which 

Bi risstex the written contract between the parties 
Which tends to show that any agreement of this 
character was made, and if it was talked of before 
| the contract was entered into or at the time that 


‘the contract was entered into as alleged (transcript, 
page 9) it was not made a part of the contract and 


therefore it must be conclusively presumed was noi 


a part of the contract. In so far as the third cause 
of action is concerned, this also is based upon the 
same valeged breach and the contract is alleged it 
practically the same language (transcript, page 
‘lila, 

The fourth cause of action is also based upon the 
same alleged contract on behalf of the Company not 
to order the plaintiff to begin work, etc., and the 
saine reasoning, therefore, will apply with equal 
force to the error contained in assignment of error 
numbered X wherein the court refused to direct 2 
verdict for the defendant upon the fourth alleged 
breach of contract and cause of action. 

We submit that this also apples to assignment 
of error numbered VII, but possibly it is not so 
clear in regard to this assignnent. The defendant 
requested a directed verdict upon the first cause of 
auction. This cause of action was based upon a 
claim that the steel was not completely fabricated. 
It may be that parol evidence was properly admit 
ted to show in what condition as to fabrication the 
steel should be when delivered. This was the view 
of the trial court. We have said that the parties 
to this controversy occupied as between themselves 
the position of quasi-joint contractors inasmuch as 
the bid which the Company made to the Railway in- 
cluded furnishing the materials and doing the work 
which the Company itself was to do, and also fur 
nishing materials and doing the work which Poole 
Dean was to do and that the compensation when 
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paid by the Railway Company was to be divided in 
such manner that Poole-Dean should receive $18.00 
per ton for its part of the materials furnished and 
work done, and the Railway Company the balance 
for materials furnished and work done by it. The 
plans and specifications were referred to in the cor- 
respondence between the parties and are confessedly 
applicable to the contract between the Railway 
and the Company. This was recognized by the trial 
court in its charge (transcript, page 360), and this 
also was recognized as applicable to what is termed 
the sub-contract or the contract between the parties 
to this controversy in the further charge of the 
court on the same and following page. Possibly, 
therefore, what is meant by structural steel or steel 
for the buildings contemplated by this contract may 
be the subject-matter of inquiry by parol evidence. 
It was admitted practically by the defendants that 
the term steel (structwral stecl) as used in this 
contract means that the steel would be fabricated 
and shipped in the manner customary for this class 
of work, considering the manner or the means 
adopted for its transportation. Poole in his let- 
ter of September 11, 1914 (transcript, pages 90-91) 
claims that this bill for $3330.69 was for work done 
in the field which it was customary to have done 
in the shop. In the same letter he states that when 
he made his proposal he was advised by Muy. Over- 
mire that the material would be -fabricated and 
shipped in the manner customary for this class of 
work, and he claims that it is customary to ship 
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material of this character mostly riveted together: 
What he terms field assembling or riveting he claims 
is ordinarily done in the shops. The answer of the 
defendant alleges (transcript, page 20) that the 
understanding was that the steel should be deliv- 
ered by water transportation and should be deliv- 
ered as completely fabricated as it was the defend- 
ant’s custom to ship by water transportation sim- 
ilar steel for similar work, and that the steel was 
fabricated to this extent. Possibly, therefore, under 
the issues made by the pleadings parol evidence as 
to the degree of fabrication of steel intended for 
work of this character may have been preper, and 
therefore it may be that the court was waffantes 
in not directing a verdict for the defendant upon 
this cause of action. 

But this, while possibly true as to the first cause 
of action, cannot be claimed to be true as to the 
second, third or fourth causes of action, for the sec- 
on‘ cause of action is based upon the alleged breach 
of 2 parol contract which if made is conclusively 
presumed to have been included in the written con- 
tract, and the third cause of action in like manner 
is based upon a like claim, and so with the fourth 
cause of action. Upon this alleged contract no parol 
evidence was admissible. In this connection it seem- 
ingly is claimed, and upon this claim some reliance 
seems to have been placed by the trial court, that 
these matters were discussed between Overmire and 
Poole after Poole-Dean entered upon the contract, 
und that these matters were discussed between these 
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parties at and before the contract was reduced to 
writing. Poole claims that he told Overmire that 
he would hold his company responsible for these 
damages. He alleges in his complaint that Over- 
mire agreed that the Company would pay it, but 
that is not the contract upon which he is suing, and 
if these statements were made they cannot affect 
the rights of the parties. As said in the case of 
Pitcairn v. Hiss, supra, what passed between these 
parties should be “regarded as mere assurances of 
the intention and ability to please, much as the 
salesman commends without warranting the excel- 
lence of his wares.” 


Mat PLEADINGS. 


In this connection your Honors’ attention is 
calied to the issues presented by the pleadings. 
rom the amended complaint (transcript, pages 5 
and following, paragraph IIL) it is seen that the 
first cause of action is based upon the contract 
under which Poole-Dean agrees to furnish the labor 
and equipment and to erect, rivet and paint the 
structural’ steel to be used in the machine shop, 
boiler shop, power house and other buildings of the 
Grand Trunk Pacific at Prince Rupert, B. C., such 
steel to be delivered by the Company upon the 
premises of the Grand Trunk Pacific at Prince 
Rapert, B. C. It is further alleged that the steel 
should be delivered completely fabricated at the 
factory, and that if extra work was necessary other 
than the erection of the steel the plaintiff would he 
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allowed a reasonable amount for such extra work. 
It will be noted that nothing is said in the pro- 
pesal and acceptance as to the extent to which the 
steel should be fabricated, and nothing is said in 
regard to extra work or to payment for such extra 
work. In the first cause of action Poole-Dean does 
not complain that the steel was not delivered where 
it should be under the contract; does not complain 
of any delays, but only complains of extra work 
required to erect the steel because the steel was 
not. as it claims, completely fabricated. But this 
complaint does not apply to the steel for the dry 
deck, but to the steel for the machine shop, boiler 
shop. cold storage building, power house and 
foundry building (paragraph VI, p. 7). The ques- 
tion before the court then was not whether the 
steel was delivered when and where it should be 
delivered, but whether when delivered it was in the 
form in which it should have been delivered, and 
this question is confined entirely to the steel for these 
buildings, cold storage, ship shed, blacksmith, 
machine and boiler shop, power house and foundry 
building, and has nothing to do with the steel for the 
dry dock, which it is admitted was delivered com- 
pletely fabricated. 


The second cause of action (transcript, pages 
S and following) is for damages for delays due to 
the fact that the pontoons for the dry dock were 
not delivered at the time that the work upon the 
other buildings was completed. Jt is admitted that 
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the steel was delivered in time. It is claimed that 
it was understood and agreed that the plaintiff 
should not be ordered to begin work on the job 
until such time as plaintiff could, when starting 
the building, continuously keep at work until the 
completion of the job, and that defendant would 
reimburse the plaintiff for any delays if there were 
any delays. Turning to the proposal and accept- 
ance, it will be seen that there is no mention made 
of delays, no mention made of the time when Poole- 
Dean should be ordered to go to work, no provision 
in regard to furnishing the pontoons, and nothing 
indeed which bears at all upon this cause of action. 
This cause of action is based entirely upon delays 
resulting from the failure of the Grand Trunk 
Pacific to furnish the pontoons at the time when 
Poole-Dean expected them to be furnished. It is 
admitted by Mr. Poole (transcript, page 101) that 
“the only delay for which he sought to recover was 
the delay in building the dry dock” and, on page 35, 
that he “understood that the Railway were to build 
the pontoons themsclres”™ 
that the Railway and not the Company was to 


and not the Company, and 


furnish the pontoons for the dry dock and, on page 
S7, that he “found out about the pontoons by c.r- 
amnining the specifications.” The proposal and ac- 
ceptance do not state anything about the pontoons 
but do refer to the specifications. The specifica- 
tions provide that the pontoons should be furnished 
by the Railway, not by the Company. The pro- 
posal and acceptance do not contain anything in 
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regard to when the work was to be begun and when 
completed. Vis is gorerned by the specifications. 
The proposal and acceptance contain no provision 
for delays caused by the failure of the Railway to 
do its part of the work, and the Railway, it 1s ¢on- 
ceded, had to build the foundations for all the build- 
ings before the erection of the steel could begin, 
and had to build the pontoons for the dry dock 
before the steel wings of the dry dock could fe 
erected. None of these obligations rested upon the 
Company—ihey were ail obligations of the Rail 
ey, 


The third cause of action (transcript, pages 10 
and following) is not really a separate cause of 
action at all. It is really a part of the second cause 
of action, merely another element of damage. In 
the so-called second cause of action the damages 
are for the enforced idleness of the plant. In the 
so-called third cause of action the damages are for 
the transportation of men to and from Vancouver, 
men whom Pocle-Dean had provided for the pur- 
pose of doing the work on the wings of the dry dock, 
but the cause of being unable to employ these men 
is identical with the cause of the idleness of the 
plant. These two causes of action, which are really 
ohne, have nothing whatever to do with any of the 
buildings, but relate only to the dry dock. The 
breach which caused the delay was the breach on 
the part of the Railway Company. That this was 
an obligation of the Railway Company and not of 
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the defendant company is shown by the specifica- 
tions. 


The fourth cause of action is for the expense 
of assorting and handling the structural steel for 
the dry dock, not for the other buildings. It is 
claimed in this cause of action that the Company 
should furnish Poole-Dean with adequate space for 
the purpose of assorting and nandling the struc- 
tural steel when it was unloaded on the dock of 
the Grand Trunk Pacific Company (transcript, page 
14). The alleged breach on the part of the Com- 
pany is that it failed to provide such adequate 
space for this purpose. The proposal and accept- 
ance provide where the steel shall be delivered, but 
make no mention of space. I[t is conceded that the 
steel was delivered at the place agreed on. 


The fifth cause of action is for extra work. This, 
therefore, does not rest upon the contract in writing 
at all and will be discussed by itself. 


The specifications do not state when the work 
should begin. There was no written contract be- 
tween the Company and the Railway. The specifi- 
Cations, however, do request bidders to state the 
time required for the fabrication and delivery of 
the material at Prince Rupert, the time required to 
erect the wines on the first section of three pon- 
toons, the time required to erect the wings on the 
second section of six pontoons and the time re- 
quired to evect the wings on the third section of 
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three pontoons (transcript, page 210). The specifi- 
cations also request similar information in regard 
to the ship building shed, the power station and 
other buildings. Attention is also called to the pro- 
visions of the specifications (transcript, pages 
294-5), which requires the contractor (Poole-Dean 
Company in this case) to have at all times sufficient 
number of men on the work who shall act promptly 
in conjunction with the workmen of all of the con- 
tractors in order that there may be no delay in the 
erection and completion of the work, and to the 
provision on pages 205-6 in regard to the time when 
the wings of the dry dock should be erected. 


THE EVIDENCE. 


We are of the opinion that what we have said in 
regard to the contract is really a sufficient pre- 
sentation of the issues in this case, but under the 
rules of the court we deem it our duty to more par- 
ticularly apply the evidence to the issues, keeping 
in mind always the contract between the parties. 
In this matter we shall discuss the several causes 
of action in their order, but shall not attempt to 
reproduce at length the evidence contained in the 
record. 


CAUSE OF ACTION No. 1 


The first cause of action is based upon the theory 
that the contract between the parties required the 
Company to deliver the steel completely fabricated, 
and the contention is that the steel was not so fabri- 


cated inasmuch as many parts which Poole-Dean ex- 
jpected to be riveted together came “knocked down.” 
|The allegation of the complaint is (transcript, page 
|\7) that the understanding was that the steel for 
lthe buildings should be delivered completely fabri- 
cated, and that if extra work was necessary other 
than for the erection of said steel, plaintiff would 
tbe allowed a reasonable amount for such extra 
hwork. This allegation is in conflict with the terms 
fof the written contract inasmuch as the written con- 
itract required Poole-Dean not only to erect but also 
to haul and riret the steel (Defendant's Exhibits 
iy and 3, transcript, pages 92 and 93). This leads 
lus to consider Defendant's Exhibit 1, the subject- 
imatter of assignment of error I (transcript, page 
W537). This exhibit (transcript, pages 90-91) is a 
letter from Poole-Dean to the Company dated Sep- 
“tember 11, 1914, in which Poole-Dean forwards bills 
for extra field work amounting to $3330.69, due 
(as stated) to being compelled to perform work 
j in the field which it is customary to have done in 
the shop. In this letter Poole-Dean claims that when 
it made its proposal it was advised by Overmire 
| that all the “material would be fabricated and 
shipped in the manner customary for this class of 
work,” not that the steel should come or be deliv- 
| ered completely fabricated. It is not claimed in 
d this letter that Overmire promised that the steel 
} should be completely fabricated. The clear intent 
of this letter is that Overmire represented that the 
“material would be fabricated and shipped in the 


manner customary for this class of work. Poole 
Dean, therefore, must either rely upon the contract 
ulleged in the complaint, that the steel should be 
delivered completely fabricated, or it must rely 
upon the representations made by Overmire, that 
the material would be fabricated in the manner 
customary for this class of work. Under the allega- 
tions of the complaint this letter would be incom- 
petent as it does not tend to sustain the allegations 
of the complaint but tends to contradict such allega- 
tions. Jn this letter Poole-Dean says, “our proposal 
was to erect, rivet and paint this work, which pro- 
posal was accepted by vou.” There was no men- 
tion of any field assembling or riveting which is 
ordinarily done in the shops. This confirms the 
view which we took of this contract, and the word 
‘rivet clearly must have some significance. Tg 
word “erect” doubtless would embrace such con- 
struction as was necessary to put the materials to- 
gether substantially and in the manner provided 
by the planus and specifications. To erect a stone 
building, for example, would certaimly include the 
use of mortar or cement, as the specifications might 
provide for holding the stone in place, and_ the 
word “erect” would unquestionably include the 
riceting which the specifications showed was neces- 
sary to hold the parts of the building together. The 
word ‘“‘vircet,” therefore, has some other significance 
in this connection, and the only significance which 
could be given to it is that it meant that whatever 
the specifications showed was necessary in the way 


of riveting should be done by Poole-Dean. It will 
be noted, furthermore, that im this same letter there 
is no pretense that Overmirve agreed that he would 
pay for this. The claim is that Poole-Dean stated 
fiat it would do the work, keep accurate charge 
of it and bill the Company for it as soon as it was 
completed. 


Assigninents of error VI and VII also relate to 
this cause of action, though VI relates to all of the 
causes Of action. Assignment of error XII also re- 
lates to this cause of action as well as to the other 
causes of action. Assignment of error ALV re- 
lates entirely to this cause of action and so does 
assignment of error XV. The Company contended 
upon the trial that the steel was fabricated in the 
manner in which such steel is ordinarily fabricated 
for work of this character when shipment is made 
by water. It contended that this was all that Mr. 
Overmire said to Poole in regard to the matter, 
and it contends that inasmuch as the District Court 
refused to construe the writings passing between 
the parties (Exhibits “A," 1,2 and 3) and to charge _ 
the jury that these papers comprised the entire 
contract the court should have submitted to the 
jury not only the Company's construction of the 
contract but also the Company's contention as to 
the extent to which the steel should be fabricated, 
and that all the evidence in regard to a promise on 
the part of the Company made by Overmire that 
the stee! should be completely fabricated was in- 
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competent as in conflict with the written terms of 
the contract set forth in the letters of Poole-Dean 
itself. We have said that there may be some ques- 
tion in regard to the meaning of the terms “struc- 
tural steel” and “steel,” and that possibly parol 
evidence might have been used to show what these 
terms meant, and in connection therewith this let- 
ter might have been introduced. We do not believe 
this is the law, but as the ruling of the court in 
regard to the written contract was upon the trial 
in the District Court the law of the case the de- 
fendant had a right to show what was meant by 
these terms. In this connection ‘vour Honors’ atten- 
tion is called to the charge of the court (transcript, 
pages 361-2) wherein, after reading to the letter 
of November 7, 1913, and the letter of November 
11, 1918, Exhibits 2 and 3 (transcript, pages 92 and 
93), the court states that “these letters are a part 
of the contract but do not include the whole con- 
tract which it is alleged the parties entered into 
between themselves. If the court should so con- 
clude it would be the duty of the court to construe 
the contract and not for vou.” Now these letters 
clearly are complete in so far as they go and they 
show what the “proposals” were, what the “under- 
standing” was, and they therefore must be con- 
strued to include the entire contract, but if they 
do not they certainly show that Poole-Dean was to 
erect and riret the material and that the material 


was to be clelivered to Poole-Dean on the dock at the 
building site. 


od») 
CAUSES OF ACTION No. IT and No. ITI. 


The second cause of action alleges the same con- 
tract which the first cause of action alleges. The 
difference is that in the first cause of action the 
allegation is that the steel shall be delivered com- 
pletely fabricated and in the second cause of action 
that it was understood and agreed that the defend- 
ant would not order plaintiff to begin work on the 
job until such time as the plaintiff could, when 
starting the building, continuously keep at the 
work until the completion of the job, and that m 
the event there were any delays in said work the 
defendant would reimburse the plaintiff for such 
delays. This second cause of action is for damages 
for the enforced idleness of the equipment of Poole- 
Dean owing to delays caused by the failure of the 
Railway to furnish the pontoons. 


In the third cause of action the complaint states 
exactly the same contract, and the only difference is 
that the damages claimed are for moneys expended 
in railway expenses and wages of men returned to 
Vancouver and back to the work. 


It will be seen that Exhibits 2 and 3 say nothing 
in regard to this matter. It is admitted by Poole- 
Dean (transcript, page 100) that the only delay 
was the delay in building the dry dock. Ut is admit- 
ted by him that he learned that the Railway should 
furnish the pontoons from the specifications (tran- 
script, page 87) and, on page 88, that he heard the 
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specifications read. The specifications do not say 
when the work shall be commenced or when it shall 
be completed. The specifications (transcript, pages 
205-6) do provide that the time of the erection of 
the material for the drv dock (and these two causes 
of action velate only to the dry dock) is to com- 
mence when the three first pontoons have been de- 
livered, that the additional three pontoons will be 
delivered after the erection of the wings on the 
first three pontoons has been completed, and so on, 
and declare particularly that the pontoons will be 
turned over by the pontoon contractors. We have 
said that the instrument, Exhibit 2, was intended 
to show what was Poole-Dean's proposal and what 
was Poole-Dean’s understanding, and was intended 
to state all of the proposal made by VPoole-Dean 
on the main buildings and the wings of the dry dock 
and all of iis understanding with the Company 
regarding what it was to do upon these buildings, 
and that the purpose of this letter was “to have its 
understanding confirmed so that Poole-Dean’s rec- 
ords might be complete.” In like manner the an- 
swer of the Company on November 11th refers to 
the letter of the 7th and confirms the understand- 
ing of Poole-Dean in regard thereto. It would 
seem, therefore, that there can be no question that 
these two instruments contained all of the under- 
standing had between the parties in regard to this 
work, and there is no question that the proposal 
was intended to show all that Poole-Dean were to 
do and to indicate all that the Company was to do 
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upon this joit enterprise. he assiennents of 
error relating to this matter are numbered V (tran- 
Peript, page 5S), VI (transcript, page 39), VIII 
and IN (transcript, page 40) and NIT (transcript, 
page 42), NITE (transcript, page 44), XV (tran- 
script, page 45), XIN (transcript, page 49) and 
AX (transcript, page 50). In connection with this 
matter vour Honors’ attention is called to Ex- 
lubit “G™ (transcript, page 68) wherein the Com- 
pany advises Poole-Dean when shipments would 
probably be made and when completed and when 
the material would probably arrive, and to Plain- 
tiffs Exhibit “1” (transcript, page 70) containing 
like information and warning the plaintiff to “get 
in touch with My. Pillsbury to ascertain the condi- 
tion of the site and the anticipated progress,” and 
to Defendant’s Exhibit £ (transcript, page 102), 
and to Defendant's Exhibit 5 (transcript, page 
103), and Defendant's Exhibit 6 (transcript, page 
105), and to Plaintiffs Exhibit “M” (transcript, 
yage 105). These instruments and the evidence 
of Poole above referred to clearly show that Poole 
understood that this work should not begin until 
the Railway Company or the pontoon contractors 
had complied with its or their part of the job and 
furnished the pontoons in the way called for by the 
specifications, It will be also noticed that on the 
16th of November, 1915, according to Plaintiff's 
Exhibit “I” (transcript, page 75) in which Poole- 
Dean makes complaint of the extra expense of 
handling and rehandling the steel for the other 
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buildings no complaint ts made that there was any 
unexpected delay in regard to furnishing the pon- 
toons. On the contrary, seemingly: Poole-Dean 

claimed credit for “rushing the work upon the other 
buildings so as to finish the same five weeks ahead 
of time* thus, accor ding to Poole’s own statement, 
anticipating the completion of the work upon the 
other buildings and causing the very delav and 
the very damages of which Poole-Dean now com- 
plains. It must be borne in mind that the delays 
complained of relate only to the dry dock. Five 
weeks of this delay, according to Poole’s own state 
ment, was caused by himself in that he “employed 
extra men to rush the job upon the other buildings 
wnd finish those buildings five weeks ahead of time.” 
Here in the language of 43>. Poole himself and when 
he was in a complaining mood, he shows that more 
than half of this alleged delay was caused by Ins 
own wnwarranted action, and vet he seeks to hold 
the defendant liable for the loss sustained by rea- 
son thereof, and in this same letter in which he is 
complaining of unfair treatment on the part of the 
Company he does not even refer to any claim for 
damages on account of this alleged delay. This 
whole matter is evidently trumped up. Upon its 
face it shows that more than half of the damage 
was caused by the folly of Poole-Dean in rushing 
to finish work five weeks before the time contem- 
plated for the same. 
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CAUSE OF ACTION No. IV. 


This cause of action is based also upon the alleged 
contract, stated in practically the same language 
in which the contract is alleged in the preceding 
causes of action. The damages are predicated upon 
this contract, but the particular allegation upon 
which the same are based is that it was understood 
and agreed that the defendant would furnish the 
plaintiff with adequate space for the purpose of 
assorting and handling the structural steel when 
it was unloaded on the dock of the Grand Trunk 
Pacific Company (transcript, page 14). This cause 
of action is covered by assignments I, HH, Ili, LV, 
eereis XS NIT, XVI and XX. Assignment I 
relates to Exhibit “I” (transcript, page 75). IFivom 
this exhibit it seems that in submitting a bid Poole- 
Dean included in its estimate the estimated cost of 
assorting and handling. Assignment II relates to 
Exhibit “L” (transcript, page 82), but what refer- 
ence this has to assorting and handling we have 
failed to understand. There seems to have been 
some question between the parties whether the mate- 
rial should be received at the ship’s tackles or 
whether the term “on the dock” meant that the 
materials should be landed on the dock and re- 
ceived when landed. There is no question, howerer., 
between the parties that the material was delivered 
as agreed, and if Poole-Dean was entitled to any 
extra pay for receiving material at the ship’s tackles 
this unquestionably has been settled and adjusted 
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between the parties. Assignment IIT relates to a 
question propounded to the witness Dean, in which 
he was asked whether in submitting its bid Poole- 
Dean did not include a charge for handling and 
assorting the steel and if so°what sum was included 
in this estimate. Assignment IV also refers to this 
estimate included in the proposal. If Poole-Dean 
is entitled to anvthing on account of this item it is 
not what he estimated it would cost but what was 
the reasonable expense of the same. We shall not 
dwell upon this question for it seems axiomatic 
that 1f Poole-Dean was to haul and erect the steel 
which was to be delivered to it on the dock then 
Poole-Dean assumed every contingency which was 
incident to the hauling of the steel from the place 
of delivery to the place where it should be erected 
in the buildings. Yet the word “haul” is used in the 
acceptance of the proposal, or rather in the letter 
confirming the understanding which Poole-Dean had 
of its own proposal and the place of delivery, is 
particularly mentioned both in the letter of Poole- 
Dean of November 7th and in the letter of confirma- 
tion from the Company of November 11th. Whether 
these letters embrace the entire contract or not 
these letters unquestionably do embrace the place 
of the delivery of the steel and the hauling of the 
steel, and this unquestionably must include the sort- 
ting and handling of the steel. If anything was said 
by Overmire it would only be a representation of 
what he understood would be the conditions, but as 
Poole was present at the time that all the repre- 
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sentations were made and as he knew the repre- 
sentations made by the Railway and knew the 
sources of Overmire’s knowledge, he cannot predi- 
cate any claim against the Company on this account. 


GAUSE OF ACTION No. VY. 


This cause of action rests upon a new contract 
and the assignments of error relating to this mat- 
pormarcomumbered VI, XII, XVII and XVIII. 


The only other cause of action is the matter of 
$400.70, admitted to be for the work not contem- 
plated by the contract between the parties. This 
was extra work not mentioned in the specifications 
ov plans and for which the Railway receiving the 
benefit must pay. It matters not whether the work 
was done under the direction of the defendant or 
under the direction of the Railway Company. It 
was primarily done under the direction of the Rail- 
way and could not be done otherwise. This is con- 
ceded. Poole-Dean Company undertook to hold the 
defendant for these bills. The defendant claimed 
that Poole-Dean Company should charge these suns 
to the Railway. It is conceded that this work was 
not embraced in the original contract. Poole testi- 
fies (page 78) that he had an understanding with 
Overmire that when any work of this kind should 
come up the plaintiff should go ahead and do it 
and it should be threshed out afterwards. That he 
billed the defendant for this work and afterward 
agreed to bill this work to the Grand Trunk 
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but in doing so would not release the defendant, but 
when the defendant paid him he would turn the 
money over to the defendant. Dean testifies (pages 
127-128) that this Was extra work not Called fos 
bv the contract, that when this work was started 
the defendant had no represeitative on the ground 
and that the first of the work done was done under 
orders from Pillsbury and not under orders from 
the defendant. Pillsbury in his deposition attaches 
copies of the bills rendered to the Grand Trunk 
Pacific Railway for this work. The bills show that 
the work was done by Poole-Dean Company, con- 
tractors, that the bill was for extra work and the 
sume was made out directly to the Grand Trunk 
Pacific Railway. He testifies (page 185) that they 
were approved and forwarded by him to the Rail- 
way for payment, that it was customary to pay esti- 
mates for the Poole-Dean Company on account of 
labor involved in extra work on bills in favor of 
Poole-Dean, not of the defendant. The letter trans- 
initting these bills to Donnelly is also found at- 
tached to the deposition of Pillsbury. 


Defendant contends: 


1. That this work was done not for the defend- 
ant but for the Railway and that the custom which 
prevailed, as testified to by Mr. Pillsbury, clearly 
shows this fact as well as the bills themselves which 
were transmitted by Pillsbury. 


2. That even if the defendant be liable to the 
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plaintiff the Railway was primarily Hable either to 
the plaintiff or to the defendant. 


pee That if the plaintiff, at the defendant's re- 
quest, billed this claim directly to the Railway this 
constituted an assignment to the plaintiff of all 
defendant’s claim against the Railway for this 
work, and the acceptance of this claim by the Rail- 
way when so presented by the plaintiff was an ac- 
ceptance of the assignment. 


4. That it is immaterial whether the plaintiff 
agreed to release the defendant from this claim or 
not, for if the defendant were liable it is adimitted 
that the Railway Company was liable originally to 
the defendant for the same and the presentment 
of the claim in the name of the plaintiff to the Rail- 
way, its acceptance and allowance by the Railway 
placed the plaintiff in any event in the position of 
a pledgee or mortgagee of this claim, or as the 
holder of this claim as collateral security, and the 
plaintiff thereby incurred the obligation of using 
due diligence to collect it. 


». That when the claim was allowed by the 
Railway Company in favor of the plaintiff the Rail- 
way Company thereby was discharged from any 
liability therefor to the defendant. 


6. That when the Railway gave plaintiff credit 
for the amount of this claim on the indebtedness 
of the plaintiff to the Railway, admitted to be in 
excess of the amount of this claim, this action on 
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the part of the Railway Company constituted a pay- 
ment of the claim and the appheation of the pro- 
ceeds thereof to the plaintiffs credit, so that the 
plaintiff has received so much money for this claim, 
and by reason thereof the defendant is absolved 
from any hability for the same. 


Whatever be the effect of these proceedings it 
must be conceded that the presentation of the claim 
to the Railway Company by the plaintiff in its own 
name constituted a claim against the Railway Com- 
pany for the amount. {ft must be conceded that 
when the claim was allowed by the Railway Com- 
pany the Railway Company thereby became in- 
debted to the plaintiff under any circumstances for 
the amount of this claim. Especially is this true 
as it appears from the evidence that claims of this 
character were usually presented directly to the 
Railway Company bv the plaintiff. The allowance 
of the claim, therefore, and the crediting of the 
same upon the imdebtedness of the plaintiff to the 
Railway Company constituted a payment. Unques- 
tionably the effect of these proceedings is to destroy 
any claim which the defendant might have against 
the Railway Company for the amount of these bills, 
and wader such circumstances the plaintiff should 
be compelled to give credit to the defendant for 
such amount as so much money paid. 
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The plaintiff in error respectfully submits that 
there was error as alleged and that this cause 
should be reversed. 


Respectfully submitted, 


TEAL WWIENOR & WINTREE, 
ROGERS MAC VEAGH, 
Poms [Or Paget 1 EPROP, 


